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O'Fallon Railway Valuation Case 


r The recent decision of the United States Supreme Court 
ade, on the valuation of the O’Fallon Railway Company has 


de. @%" important bearing upon whether or not the railroads 
rent 2t%e to be allowed earnings upon values greatly in excess 
tion 0! their investment. There is also the question whether 
| the value may be increased to such an extent that the most 
und (@Ptosperous roads will not be compelled to share with the 
ugh Government, under the “recapture” clause, their earnings 
bles Aove 6 per cent. Finally there is the question whether 
jase. tates can be raised to a point where the railroads will be 
and gle to earn a return on the increased valuation. 
dual @ The case was decided by a 5 to 3 vote with Justices 
e of @Holmes, Brandeis and Stone dissenting and Justice Butler 
high §§%°t participating. The majority opinion was rendered by 
and ustice McReynolds. 
here fm The case arose over an attempt by the Interstate Com- 
sim-@merce Commission to recapture income in excess of 6 per 
e of Ment on the value of the property as determined by the 
(Commission and to charge 6 per cent interest on the 
istri- amounts which the railroad had failed to pay. The Court 
have stated that the question of interest on the excess was of 
other #00 consequence until the Commission fixed a general level 
of rates which would yield a fair return on the value of 
each ithe property. Then the Court turned to the problem of a 
ffect- fair value. Citing paragraph 4, section 15a of the Inter- 
how sate Commerce Act, the Court pointed out that the Com- 
These Hmission must “give due consideration to all the elements 
lass.” ol value recognized by the law of the land for rate-making 
calls Purposes, and shall give to the property investment account 
r ex: Moi the carriers only that consideration which under such 
deter- lw it is entitled to in establishing values for rate-making 
d the purposes,” 
s fail Citing a rule established 30 years ago in the case Smyth 
s has fy. Ames (169 U. S. 466) the Court reminded the Com- 
_ Mion that it must in establishing a fair value take into 
ve it Bensideration the original cost, the amount expended on 
r-coi- improvements, the market value of the bonds 
rf the fiand stocks, the present as compared to the original cost of 
estion, BMstruction, the probable earning capacity under the rates 
Mescribed, and operating expenses. According to the 
idy of Firing in Southwestern Bell Telephone Co. v. Public Ser- 
Retail vite Commission (262 U. S. 276) the Court pointed out 
} large Blt “it is impossible to ascertain what will amount to a 
gt feturn upon properties devoted to public service with- 


i giving consideration to the cost of labor, supplies, etc., 
the time the investigation is made. An honest and in- 
tligent forecast of the probable future values, made upon 
‘ew of all the relevant circumstances, is essential. If 
highly important element of present costs is wholly 
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disregarded such a forecast becomes impossible. Esti- 
mates for tomorrow cannot ignore prices of today.” 

The Court then cited with approval a dissenting opinion 
of Commissioner Hall in the case at bar, wherein he called 
attention to the fact that original cost could not be deter- 
mined, that starting with a valuation of June 30, 1914, the 
cost of reproduction had been estimated to June 30, 1919, 
and that since 1919 the Commission had abandoned esti- 
mating the cost of reproduction and had recorded the net 
cost of additions, less retirements. Land was included 
. = present value as measured by that of neighboring 
ands. 

In conclusion the Court stated that “the question on 
which the Commission divided is this: When seeking to 
ascertain the value of railroad property for recapture pur- 
poses, must it give consideration to current, or reproduc- 
tion, costs? The weight to be accorded thereto is not the 
matter before us. No doubt there are some, perhaps 
many, railroads the ultimate value of which should be 
placed far below the sum necessary for reproduction. But 
Congress has directed that values shall be fixed upon a 
consideration of present costs along with all other perti- 
nent facts; and this mandate must be obeyed. 

“It was deemed unnecessary by the Court below to de- 
termine whether the Commission obeyed the statutory 
direction touching valuations since the order permitted 
the O’Fallon to retain an income great enough to negative 
any suggestion of actual confiscation. With this we can- 
not agree. Whether the Commission acted as directed by 
Congress was the fundamental question presented. If 
it did not, the action taken, being beyond the authority 
granted, was invalid. The only power to make any re- 
capture order arose from the statute.” 

Of this brief consideration of the problems involved in 
valuation the minority opinion is highly critical and it de- 
clares that “the main question for consideration is that of 
statutory construction.” While admitting that “due con- 
sideration” must be given to all the factors involved it 
maintains that the law says that the Commission must 
give to property investment accounts “only that considera- 
tion” to which they are entitled “in establishing values for 
rate making purposes.” The question is whether Congress 
required the Commission “to give, in all cases and in 
respect to all property, some, if not controlling, effect to 
evidence establishing the estimated current cost of repro- 
duction. Or did Congress intend to leave to the Com- 
mission the authority to determine, as in passing upon 
other controverted issues of fact, what weight, if any, it 
should give to that evidence?” 

The minority maintains that “the fact is that, in each 
of the recapture periods, the earnings were so large as to 
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leave, after making the required payments to the Com- 
mission, about 8 per cent on what the carrier alleged was 
the fair value of the property. 

“The O’Fallon argues that, since the statute and the 
order required it to hold as a reserve one-half of the 
excess over 6 per cent it is deprived of that property. 
This is not true. The requirement that one-half of the 
earnings in excess of 6 per cent shall be retained by the 
carrier until the reserve equals 5 per cent of the value of 
the railroad does not deprive the carrier of any property. 
It merely regulates the use thereof. The provi- 
sion is one designed to secure financial stability; and is 
similar to those prescribing sinking funds, depreciation, 
and other appropriate accounts.” 

The O'Fallon railway maintained that, since construc- 
tion costs were higher during the recapture periods than 
they were in 1914, the Commission had erred in not find- 
ing that the present value of the railway is more than it 
was in 1914. With this position, approved by the ma- 
jority, the minority disagreed for the following reasons. 

1. The Commission is a fact-finding body and in no case 
_has such a body been required “to give to evidence an 
effect which it does not inherently possess.” The Supreme 
Court itself has never “set aside an order on the ground 
that the Commission failed to give effect to evidence which 
seemed to the Court to be of probative force, or on the 
ground that the Commission had drawn from the evidence 
an inference or conclusion deemed by the Court to be 
erroneous.” 


2. Although cost of reproduction is an element to be 
considered it does not prove a higher present value than 
at some former period. It is well known that many forms 
of wealth, including railroads, are not at present worth 
as much as their original cost. Since 1920, 4,449 miles of 
railroad have been abandoned either because they did not 
have sufficient traffic or because of competition from other 
forms of transportation. “Obviously, no one would con- 
tend that their actual value just before abandonment was 
what it originally cost to construct them or what it would 
then have cost to reconstruct them.” 


3. Legislative history precludes the assumption that 
Congress in 1920 intended to deny discretionary powers 
to the Commission regarding the relative weight it should 
give to reproduction costs. If it had, Congress would by 
so doing have inflated the property investment account of 
the railroads from about 19 billion to 40 billion dollars. 
On the contrary Congress enacted into law the rule that 
the Commission “shall give to the property investment 
account of the carriers only that consideration which under 
the law it is entitled to in establishing values for rate mak- 
ing purposes.” 

4. The purpose of Congress was to provide transporta- 
tion “at the lowest cost consistent with full justice to the 
private owners.” Value for rate-making purposes cannot 
be more than the sum on which a fair return may be earned 
by reasonable rates, and Congress “knew that a rate base 
fluctuating with changes in the level of general prices 
would imperil industry and commerce.” Business for 
public service cannot expect high and speculative divi- 
dends. Rather it must expect only fair and reasonable 
profit. Furthermore, a fall in price levels and a fluctuat- 
ing rate base would imperil the values of the railways 
themselves, for the cost of reproduction would then be 
lower. 


5. Value at any time depends upon earnings obtained 


from existing rates. If rates are too high traffic will not 
move, and it is well known that more earnings may be 


obtained by lowering rates, if by that means the volume of 
traffic can be increased. Experience has proved this be 
cause, when the Commission has raised rates, the raj 
roads themselves have asked permission to lower many ¢f 
them in order to gain traffic or to compete with othe 
forms of transportation. 

6. Furthermore, Congress compels the reduction 9 
rates which discriminate unjustly against individuals 
localities, articles of traffic or other carriers. By this 
means Congress has limited values for rate-making pu. 
poses “almost as effectively as by its promotion of com 
petitive means of transportation.” 

7. In requiring the Commission to establish values for 
rate-making purposes Congress stipulated that railway 
management must be “honest, efficient, and economical,” 
Otherwise the public would be required to pay rates tp 
cover waste and high costs which could just as well k 
eliminated. It is a function of efficient management ti 
scrap obsolete equipment and replace it with modem 
devices. Unless this is done there is a “functional d 
terioration” which may be very large as compared to the 
“physical deterioration” of the equipment in use. Prog. 
ress in the art of railroad transportation has made rapif 
strides since 1914, and strict insistence on deductions for 
“functional deterioration” might well lower values, if i 
railroad has not carried on frequent replacements. The 
evidence showed that of the five locomotives in th 
O'Fallon service on December 31, 1920, one had been 
built in 1874, and that their average age was 20.8 year 
The fact that the management may have been free from 
blame in continuing to use inefficient equipment does no 
add to its value. To deal with these difficulties the Com 
mission took functional deterioration into consideration 
in the valuation of 1914 and, thereafter, added increases 
to capital investment and subtracted depreciation. 

8. The minority maintained that the precedent cited by 
the majority in the Southwestern Bell case, if applied to 
railroads, would sanction as the rate base the actual value 
at the time of hearing. The Commission had sought t 
apply this rule in the O'Fallon case. But monopolistt 
local public utilities are not affected by the factors which 
influence the value of railroads. Local utilities are no 
affected by competition. Practically the only limitation 
placed upon local utility rates by the Southwestern Bel 
case is the denial of rates which will yield an excessive 
return upon the actual value of the property; whereas 
the rates of railroads are limited by the long and shot 
haul clause and other legal limitations as well as by cot 
petitive conditions. 


9. “It is suggested that, even if the Commission is mt 
required to give effect to the higher price level when fint 
ing values for rate-making purposes under section 1%, 
it must do so when fixing the amount of the excess I 
come to be recaptured from a particular railroad unde 
paragraphs 6 to 18. The language of the section affords? 
short answer to that contention. 

“The valuation prescribed in paragraph 4 is declared 
to be ‘for the purpose of this section’—that is, for t 
capture purposes as well as for rate making. And pate 
graph 6, which provides for the recapture, declares: 

“‘The value of such railway property shall be dete 
mined by the Commission in the manner provided in pate 
graph (4).’” 

Congress also laid down the rule that, inasmuch 4 
is impossible to establish uniform rates upon competiti"® 
traffic which will not permit some of the railroads m4 
region to earn more than a fair return on the value? 
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their property, carriers earning more than a fair return 
must pay to the United States the portion prescribed by 
law. 

10. The minority maintained that the Commission had 
applied the rules laid down by the Supreme Court itself 
in the Georgia Railway and Power Co. v. Railroad Com- 
mission, 262 U. S. 625, 629-630, and in the Minnesota 


n 

iu Rate Cases, 230 U. S. 352, 434, and that its findings were 
- thi an exercise of judgment upon all the evidence. The data 
puja showed that the railroad had expended for additions and 


betterments less retirements only $98,148.25 in 11 years. 
The Commission might have concluded that the actual 
value of the railroad had not increased since 1914 “because 
the functional depreciation plus the physical depreciation 
since that date counterbalanced fully what otherwise might 
have been the higher value of the plant.” 

In view of the facts which the Commission had before 
it the minority concluded that the Commission was jus- 
tified in its ruling. “This Court has no concern with the 
correctness of the Commission’s reasoning on the evi- 


to thi dence in making its findings of fact, since it applied the 
Prog. tules of substantive law prescribed by Congress and 
rapiij™ teached its findings of actual value by the exercise of its 


judgment upon all the evidence, including enhanced con- 
struction costs. Virginian Ry. Co. v. United States, 272 


The U.S. 658, 665-666; Assigned Car Cases, 274 U. S. 564, 
n thi 80. We must bear in mind that here we are not dealing 
beef with a question of confiscation; that we are dealing, as 

was pointed out in Smyth v. Ames, 169 U. S. 466-527, 


“from With a legislative question which can ‘be more easily deter- 
es not mined by a commission composed of persons whose special 
Com Skill, observation and experience qualify them to so 


handle great problems of transportation as to do justice 
both to the public and to those whose money has been 
used to construct and maintain highways for the con- 
j venience and benefit of the people.’ ” 


ied t0 Mr. Justice Stone in a supplementary dissenting opinion 
‘value 20t only concluded that the Commission had given “due 
ght t consideration” to reproduction costs but that, if it had not 
volistty ©tutned aside to point out the “economic fallacies” in con- 


nection with use of reproduction costs as a standard of 
value, “it would not have occurred to anyone to question 
the validity of its order.” However, the assumption of 
the dissenting members of the Commission, that it may 
never find that the present structural value of a railroad 
does not exceed its value of an earlier date, he considered 


nereas, 
shot 
y cot Justice Stone also pointed out to the majority that in 


insisting that greater weight should be given to reproduc- 
tion costs no rule had been laid down as to “how much 


“ weight, short of its full effect, to the exclusion of all other 
n 154 considerations.” If full weight were given to reproduc- 
oss if tion costs it would establish a value of about $40,000,000,- 


000 “and we would arrive at the economic paradox that 
the present value of the railroads is far in excess of any 
amount on which they could earn a return.” 

The points in controversy in this decision are likely to 
become outstanding issues in public policy as affecting the 
railroads, 


“Labor Spies’ 


On April 4, 1929, at a hearing before a committee of 
the Pennsylvania State legislature on a bill to regulate the 
use of detectives in industrial plants, the secretary of the 
American Federation of Full-Fashioned Hosiery Work- 
fs presented a statement which not only embodies the 
&xperience of that union but brings out strikingly the 
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economic, ethical, and social import of the practice of 
espionage in industry. 

“The public has no realization,” he said, “of the man- 
ner in which employers of labor are being victimized by 
a horde of professional labor spies, who usually ‘sell’ 
their services through a species of blackmail or intimida- 
tion, and who are actually creating most of the unrest and 
lack of confidence between management and men that 
exists in industry today. 

“These private detective agencies often insinuate them- 
selves into big establishments for some legitimate purpose, 
such as the prevention of pettty theft, and once there, 
make it their business to carry to the employer lurid and 
vicious lies regarding conditions in his plant. The em- 
ployer, who is too often necessarily out of touch with his 
employes, frequently believes these reports from the un- 
dercover men in the shop or mill and is persuaded to have 
a whole force of these spotters or stool pigeons added to 
the payroll disguised as ordinary workers. Then, if no 
trouble has actually existed in the mill before, these men 
set to work to stir up strife and unrest by various means, 
meanwhile posing to the employer as his protector. 


“In many strike situations the private detectives act 
simply as provocateurs—that is, they deliberately provoke 
disorder or violence, so that peaceful strikers will be dis- 
credited or arrested. Injunctions against strikers have in 
many instances in recent years been granted entirely on 
evidence manufactured by professional trouble makers on 
the payroll of some employer. 


“Tt is seldom that a labor spy tells the truth, either to 
his agency or to the firm that employs the agency. The 
type of man usually hired to carry on this sort of 
espionage is a shady character, or is slightly abnormal in 
some way. No true picture of the actual state of mind 
of employes or shop conditions can be had from persons 
of this type. The employer, however, when once he has 
these people on his payroll, finds it very hard indeed to 
get rid of them. Strikes have been caused in some cases 
by private detectives whose services are about to be dis- 
continued. Important trade secrets obtained by these 
parasites in the course of their activities are carried to 
competitors as a means of intimidating the company 
executive or out of sheer spite. 


“Competition between detective agencies, as between 
bootleggers, has been so keen in the full-fashioned indus- 
try in recent years that the crews employed in different 
agencies will ‘squeal’ on each other in an effort to spoil 
the business of the concern successful enough to ‘sell’ a 
certain employer. Many amazing and unsavory revela- 
tions have been made to union officials in this way. We 
know that literally hundreds of men in our Philadelphia 
union alone are on the payroll of some detective agency 
and make reports regularly to whoever pays them. We 
have seen many of these reports, all of which are either 
so entirely inaccurate and misleading or so hopelessly dis- 
connected, as to be actually worthless to a really com- 
petent employer who maintains a sensible relationship 
with his workers. Other reports from stool pigeons in 
the mills are more cleverly prepared and contain a good 
deal of information, which is more or less true, but which 
could easily be obtained in an above-board manner by 
any employer who cares to get it in an open fashion. 
John J. Leary, labor expert of the New York World, 
tells how a noted American capitalist was duped into 
paying $50 a copy to a labor spy for the verbatim reports 
of the proceedings of an American Federation of Labor 
Convention, which anyone can get merely for the asking. 
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“Right here in Pennsylvania we have known of cases 
where mill owners were asked fat sums for reports of 
public meetings staged by the Hosiery Workers’ Union, 
where every single speech was broadcast from a local radio 
station to the whole world! There are much 
more sinister aspects to this business, however; not only 
does it become a tremendous task to keep peace in a strike 
situation where these professional trouble makers are in- 
troduced, but during ordinary times it is becoming in- 
creasingly difficult to inculcate ethical principles among 
young workers, when they see that the stool pigeon plays 
a larger part than the technical expert in guiding the labor 
policies of a given firm. 

“In some mills the entire personnel management is be- 
ing turned over to private detective agencies, who pose as 
efficiency engineers, ‘industrial councilors,’ or what not. 
Agencies which are convicted of jury ‘fixing’ one day are 
hired to help manage an important industrial establishment 
the next day. . .. 

“The labor group in this state does not seek to hamper 
the legitimate protective or crime prevention agency. In 
fact, we believe our bill will be a benefit to such concerns. 
We are convinced that the private detective engaged in 
industrial espionage is a real menace to industrial peace 
and prosperity. The undercover operative should be 
curbed in much the same way as the Governor of Pennsyl- 
vania proposes to regulate and control the coal and iron 
police—by a rigid system of character examination and 
through state licenses.” 

The bill under consideration provides that all operatives 
employed by private detective agencies doing business in 
the State of Pennsylvania must be licensed and bonded, 
after a rigid examination regarding their character, and 
the operatives must be endorsed by reputable citizens. 
The bill would penalize any detective agency which hires 
men or women for any sort of secret or “undercover” 
work who are not licensed by the Secretary of State. 


Child Wage Earners 


The Bureau of Women and Children of the Department 
of Labor and Industry of the State of Pennsylvania has 
issued a bulletin* which summarizes significant facts per- 
taining to child wage earners in that state who are 14 or 
15 years of age. It is an important analysis from a lead- 
ing industrial state. 

Of the children 14 or 15 years of age 16 per cent are 
at work, or one out of every six. The girls number 56 
per cent and the boys 44 per cent of the total. In cities 
in the eastern part of the state, where textile and clothing 
industries predominate, the proportion of children em- 
ployed is consistently higher than in cities in the western 
part of the state where steel and other heavy industries 
predominate. Doubtless the textile and clothing indus- 
tries also furnish more opportunity for girls to work than 
for boys. 

Ninety-five per cent of the children at work who are 
14 or 15 years of age are native born. The data show 
that 25 per cent have completed the sixth grade, 37 per 
cent the seventh grade, 29 per cent the eighth grade and 
9 per cent one or more years in high school. 

Of these children 74 per cent are employed in manu- 
facturing industries, distributed as follows: silk, 14 per 


1 Some Facts About Fourteen and Fifteen-Year-Old Wage Ea 
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cent; hosiery and other knit goods, 12 per cent; clothing, 
6 per cent; other textiles, 6 per cent; paper and printing, 
5 per cent; metal products, 5 per cent; food products, § 
per cent; other manufacturing, 16 per cent. 

Twenty-six per cent are employed in non-manufacturing 
industries as follows: trade, 12 per cent ; domestic service, 
7 per cent; office work, 3 per cent, and other non-manv- 
facturing, 4 per cent. 

Twenty-three per cent work 8 hours or less a day, 
60 per cent work 9 hours or more than 8 hours, and 17 
per cent work more than 9 hours. Twenty-one per cent 
work 45 hours or less a week, 25 per cent work 48 hours 
or more than 45 hours, 40 per cent work 51 hours or 
more than 48 hours, and 14 per cent work more than 51 


hours. 
The weekly earnings of 6 per cent are under $5, 58 
per cent receive from $5 to $10, 29 per cent receive from 
$10 to $15 and 7 per cent receive $15 or over. “em 
” dealt 
Censored Advertising State 
Under the above caption the New York Times has been “th 
carrying recently a full-page advertisement which reads many 
in part as follows: ion, 
“The New York Times advertising censorship repre- ing th 
sents a careful endeavor to exclude whatever is fraudulent, & must 
misleading or ‘catchpenny.’ The Times declines tens of § with 
thousands of agate lines of advertising monthly. Its pur- provi 
pose is to protect the readers of the Times. Our r 
“More significant than the unequalled volume of adver- § econo 
tising in the New York Times is the high character of the J mean: 


announcements in its columns. 
Then follows, under this title, “The Times Advertising 


Index Expurgatorius,” a list of twelve items which fall 
under the ban: 


“1. Fraudulent or doubtful advertisements. oon 
“2. Offers of something of value for nothing ; advertise- J memt 
ments that make false, unwarranted or exaggerated claims. & inter 
“3. Advertisements that are ambiguous in wording and  pende 
which may mislead. as to. 
“4, Attacks of a personal character ; advertisements that intere 
make uncalled-for reflections on competitors or competi- ff be co 
tive goods. the w 
“5. Advertisements holding out the prospect of large fF MS° 
guaranteed dividends or excessive profits. i 
“6. Bucket shops and offerings of undesirable financial welfa 
firms. now | 
“7. Advertisements that are indecent, vulgar, sugges- Fr: 
tive, repulsive or offensive either in theme or treatment. in the 
“8. Matrimonial offers; fortune telling; massage. duties 
“9. Objectionable medical advertising and offers of free Atoge 
medical treatment; advertising that makes remedial, re- that 
lief or curative claims, either directly or by inference, not J More 
justified by the facts or common experience. i 
“10. Advertising of products containing habit-forming 
or dangerous drugs. frank 
“11. Want advertisements which request money fot Jf pec» 


samples or articles. 


“12. Any other advertising that may cause money loss 
to the reader, or injury in health or morals, or loss of 
confidence in reputable advertising and honorable busi 
ness, or which is regarded by the Times as unworthy.” 
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